#36.25 b/14/75
Memorandum T5-37

Subject: Study 36.25 - Condemnation Law and Procedure {Byroads and Utility
Easements)

At the April 1975 meeting, the Commission requested the staff to redraft
as Civil Code Sectiomn 1001 s section permitting private condemnation for
byrcads and utility connections. Attached as Exhibit I {green) is a letter
from Mr. Huxteble presenting a draft of such a section which would be accept-
able to the members of the State Bar Condemnation Committee who were present
at the April meeting.

The staff redraft {Exhibit II--yellow) makes several changes designed to
satisfy the constitutional requirement of "public use": (1) The declaration
of legislative policy in Section 2 is added to present the courts with e find-
ing of public use by the Leglslature which the courts will accord great weight.
(2) A requirement of "great necessity” is made prerequisite to the right to

condemn. As the Comment notes, Linggi v. Garovotti requires a stronger showing

of necessity than if the plaintiff were & public or quasi-public entity. The
alternative test of “"strict necessity" embodied in the originsl Carrell bill

is unduly stringent--the staff believes that, if we are to confer the right

of condemnation in these cases, we should make it a reel and viable right,

or not bother with it at all. Also, if the private person is able to demon-
strate strict necessity, he may be entitled to a way of necessity without have
ing to condemn and pay just compensation. {3} The steff has, at the Commis-
sion's direction, removed the sentence, "The public shall be entitled, as of
right, to use and enjoy the easement which is taken.' However, the staff be-
lieves that this provision is required to make the statute constitutional. See

the discussion of Sherman v. Buick in the byroad study attached as Exhibit III

(white).
Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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EXHIBIT 1

LAW OFFICES OF

FRANCIS H, O'NEILL QNE'LL *ND HUXTAaLE

MICHARED L. HUXTASLE BOO WEST FIRST STREEY, auTE 200
LEROY A, ARELSOMN
LOS ANGELES, CALIFCRMNIA ROOI2
TELEPHONE [213) 627-5017

April 8, 1975
California Law Revision Commission
Stanford Law School .
Stanford, California 94305

Attention: Jochn H. DeMoully
Executive Secretary

Re Proﬁosed Companion Bill re Civil Code Section 1001

Gentlemen:

It is my understanding that at your meeting at your
meeting in Los Angeles on April 4, 19875, you decided that
the commission was willing to.go along with the State
Bar Committee in an effort to preserve the concept of
“private condemnation* where utility easements and byrcads
are involved. Although the commission does not want to
make the preservation of that concept a part of its con-
forming revisions bill, it is willing to offer a separate
bill for that purpose.

The members of the State Bar Condemnation Committee
attending their own meeting on the morning of April 4,
1975, expressed dissatisfaction with the concept of assign-
ing a new Code Section Number and using language so com-
pletely different from that of the existing section, expeci-
ally language of a bill that has already been rejected by
the legislature on several occassions. 1In short, the bill
should appear to be a reduction of the powers already
existing rather than the creation of new powers,

The form preferred by the members of the Condemnation
Committee attending the April 4th meeting is attached.

Your consideration will be appreciated.

Ve truly yours, )
g h .
C Aok et L}(

R ) L. HUXTABLE

RIH:cd

Encls. ' L
¢c: James. E. Jefferis, Esq.

Roger Sullivan, Esq.



An act to add Section 1001 to the Civil Code, relating to

eminent domain.

The people of the State of Califcfnia do enact as follows:

SECTION 1. Section 100l is added to the Civil Code to -
read:

100l.(a) Any cﬁngr of real property may; without further
legislative action, acquire private property to provide appur-
tenant easements for utility service to, or access to a public
road from such property, either by consent of the owner or by
proceedings had under the provisions of Title 7, Part 3, cf the
Code of Civil Procedure. The easement that may be taken shall
afford the most reasongble service or access to the property
for which the easement is takén consistent with other uses of
the burdened land and the location of already established
utility service and rcads. The public shall be entitled, aa
of right, to use and enjoy the easement which is taken. The
owner of the property for which the easement is taken shall
maintain any such easement.

1001.(b) This section does not apply to lands of the
State Park System as to which Section 5003.5 of the Public
Rescurces Code applies.

.1001.{(c) This section shall not be utilized for the
acquiaitioﬁ of a private or farm crossing over a railroad
track, the exclusive remedy of an owner of a land 19cked
parcel to acquire a private or farm crossing over such track

being that provided in Section 7537 of the Public Utilities

Code.



SECTION 2. This act shall become operative only if
Agsembly Bill Number 278 is chaptered and becomes effective
January 1, 1977, and in such case, shall become operative

at the same time as Assembly Bill Number 278.
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EXHIBIT II

An act to amend Sectien 1001 of the Civil Code, relating to eminent

domain.

The people of the State _92 California _;d_o_ enact as follows:

SECTICN 1. Section 1001 of the Civll Code is amended to read:

1001. _(_g_l Any pe¥sen owner of real property may, without further legislative

action, acquire private property by eminent domain for amy use speeified dn See-

sdon 2238 af she Qode #F Civil Proecedure either by consent of the owser er by
preceedings had wwder the provisiens of Pitle 7y Paws 3y of the Code of

€ivil Precedureqy a8d oEy percon ceeking $o acguire properiy for apy of the
Hges mertiened im sueh Tiile is "an-agent of the Biatey! or a Ipewseam inm
eharge of sueh usesl! withir the wmeaning of thece terms 498 used iR auek Tijle~
Tkis eeetion shaii be in foree frem and after the feurth day of Aprily

eighteen hundred snd sevemdy-twe» an appurtenant easgment for which there

is 8 great necessity to provide utility service to, or access to a public

road from, such property. The casement that pay-heo-taken

shall afford the most reagonable service or access to the property for which

the easement is taken consistent with other uses of the burdened land and the

location of slready established utility service and roads. The owner of the

property for which the easement is taken shall meintain any such easement

unless and until the responsibility for maintenance of the easement 1s assumed

by a public entity or public utility.

{b) This section does not apply to lands of the state park system as

to which Section 5003.5 of the Public Resources Code applies.

-1-



(c) This section shall not be utilized for the acquisition of a

private or farm crossing over a railroad track, the exclusive remedy of

an owner of a landlocked parcel to acquire a private or farm crossing

over such track being that provided in Section 7537 of the Fublic Utilities

Code.

Comment, BSection 1001 is amended to provide the right of eminent
domain to private persons for the limited purposes of establishing byroads
and making utility connections. Compare Code Civ. Proc. § 1240,350 (sub-
stitute condemnation by public entities to provide utility service or
access to public road). The exercise of eminent domain authority under
Section 100l is subject to the provisions of the Eminent PDomain Iaw. See
Code Civ. Proc. § 1230.020 {law governing exercise of eminent domain power).
Under the Eminent Domain law, there must be "public necessity" for the
acquisition (Code Civ. Proc. § 1240.030), and any necessery interest in
property may be acquired (Code Civ. Proc. § 1240.110); under Section 1001,
however, there must be "great necessity" for the acquisition and only an
easement, may be acquired. See also Linggl v. Garovobti, L5 cal.2d 20, 286
P.2d 15 (1955)(condemnation by private person for sewer connection a public
use, but a "stronger showing” of necessity required than if plaintiff were
a public or quasi-public entity). It should be noted that public utilities
within the meaning of Section 1001 include sewers. See Pub. Util. Code
§$ 230.5 (sever system), 230.6 (sewer system corporation).

The provisions of Section 1001 prior to this amendment, and former Code
of Civil Procedure Section 1238 to which it referred, are superseded by Code
of Civil Procedure Sections 1240.010 (public use limitation) and 1240.020

(statutory delegation of condemnation authority required) and by specific



statements of the condemnation authority of particuler persoms for particular
public uses which are found in the various codes. See Comment to Code Civ.

Proc. § 1240.020 and the Comment to former Code Civ. Proc. § 1238,

SEC. 2. The ILegislature hereby declares its policy to eliminate
landlocked parcels of property and to restore to useful life property cut
off from utility service in order to facilitate public safety and to enable

the beneficial use of all land in this state.

SEC. 3. This act shall become operative only if Assembly Bill
No. 278 is chaptered and becomes effective Jamiary 1, 1977, and, in such

case, shall become operative at the same time as Assembly Bill No. 278.
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# 36 , | " ' 18/12/€8

THE USE OF THE FOWTR OF EMINENT DOMATR TC ACQUIRE BYRQADS*

#This study was propered for the Califuruis lew Nevieion Commission

by the Commission's legel stafi. Ko pert of this study mey be published

without Ericsr wiritten congent of the Coomisaton.

The Comniseion aspumes ho responsibility for any statemant made in

this study, and no statement in this study is to be attributed to the .

Commisaion. The Commission's action will be reflected in its own recom-

mendation ﬁhich wili be geparste end distinct from this study. The Com-

miasion should not be considered as having mede s recommendation on &

particular subject until the £inel Tecommendation of the Commission on

that subject hss been submitied to the Legislature,

Copien of thie study are furnished to interested persons aclely for

the purpoes of giving the Commiss’on the benefit of the views of such

perscns, and the study should not be used for any other purpose at this

time.



# 36 12/12/66

THE USE OF THE POWERE OF EMINENT DCMAIN

T OACSVTREE IYROADD

Ap enected in LO72, Code of (4vil Procedure Secilon 1238 authorized
tekings Por "byroede” in subdivieion (k) and for "byroeds leading from
highwayo to reslidesces and farms” in subdivision (5). Subdivision (6) was
amended in lBQﬁl to cover "byrcads leading from highways to residences,
farms, mines, mills, factories and builldings for operating machinery, or
necessary to reach eany property used for public purposes,'

The need for resort to eninent domsin to provide byroads is
partislly sllevisted by the common law doctrine of “ways of necesaity.’
When the facts thet give rise to & common lesw way of necessity are
eatablished, the right will be recognized; there is no need to institute
eminent domaln proceedings cr to compensste the owner of the land over
vhich the way of necedsity is lOﬂate&.S Nevertheless, subdivision (6}
and the "byrosd” proviaion of subdivision (4) are not merely statutory
substitutes Pfor the commeon law way of necessity. A way of necessity arises
when s grantor conveys lapd shut off from aceess to 8 rosd by the grantor's
remaining land or by his Jland snd the land of & stranger or where a
gimiinr situation ie cresfed by s partition, elther voluntary or in-
voluntary. Situstions, therefore, exist where a landowner lacks access
to An estéﬁliahed road and dees not bhave a conmon iaw way of neceasity.
The right to take property by eminent domain for a "byroad" wey provide a
golution to thie problem where the owner's efforts to purchase & right of
aceess scrcas his neighbor's lend fall.

i~
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In the izading (siifornle dscision, Sherman v. Buick, the tsking

of privete property for o byrowt uas beld proper where the rosd was
in fact to be a publlc road, open to ail whe desired to use 1t, even
though the road wae designed to provide access for the land of a

private person and he bore the cost of establishing and maintaining

the road. In Sherman, the court held constitutional an 1861 act!
that authorized the county board of supervisors to teke private
property to establish "public” and "private” roads. The court
held that the term "private roa%” wes used merely to designate &

articuler kind of public road, and that, notwithetanding the soie~
F 9

whet ilnsccurate language, the use wae public:

Ropds, ieading from the main rodd, which run
through the county to the residences or farms of individuale,
are of public concern and under the econtral of the Govern-
ment. Taking private properly for the purposes of such
roads 1o not a taeking for private use. They are open to
everyone who may have ccocaplon 10 use them, and are there-
fore public, Thelr cheracter as publlc roads is urafiected
by the circumstances, that in view of thetr eltustion, they
are but little used, and are mainly convenient for the use
of a few individuals, and such ss may have occasion o visit
them socially or on matters of buslness, nor by the ciroum-
stance that in view of such condltions the Legislature may
deem 1t just to open and maintain them at the cost of those
most immediately concerned instead of the public at large.
The object . for which they are esteblisied 1s none the less
of a public charactey, znd therefore within the supervision
of the Government. To call them “private roads” 1s simply
a legislative wiencmer, whilch deves not affect or change thelr
real character. By-roads is a beiter name for them and one
which 1s less calculated to mislead the uninitisted.

.
v g e



In drafiing subdivislen (%) of Section 1239, which superseded

‘«

a part of the 1361 set referred to in the Sherman case, the 1872 Code
Commissioners adopted the court's suggesiion that roads used primarily
. . . N - . . = . L |rl'
for “ne convenlence of o Tev indlviduals be described as "hbyroads.
The pertinent portloe of the remainder of the iHEL wet was complled
in Section 2711 of the 3370 Political Csde, which resd:
Private or by-rcade Eey be opered for the convenience
of ape or mere renidents of any read dintrict in the same
manner as publle romde are opened, whenver ke Bozrd of
Supervisors may for like cause order the same to be viewed
and opened, the person for whose beneflt the same is re-

gquired paying the danmeges awarded 4o the lendovmers, and
keeping the same in repalr.

In 1882, Section 2711 was repealed and substantlelly reenacted
a8 Politicel Code Section 2692.11 Sectlon 2692 was amended in 191312
to include coversge for ways for "s canal" end in 191913 the words
“irrigation, seepage, or cralnage” were inserted before "eanal."

The section was repealed in 19?-;3,1h

the portion releting to canals

being compiled in Water Code Sectisns 7020-7026 and the portion relating
to private or byroamds not belog continned., In 1549, Political Code
Section 2692 was agaln repealed}ls and Streets and Highways Code Sece
tions 1128.1133 were ehacted by the same actl6 to permit "private or

by-roads” to be opened, iaid cut, or altered for "timber access purposes.”

17

A 1955 amendment ' made these sections applicable to any private or

.. 18
byroad but the sections vere repealed in 19bl.£ No apecinl statutory
procedure now existslg whereby zn lndividusl or public entlity may

condemn to provide the "byrosds’ described in subdivision (6},



Y
‘ . p - < \ o
In Olty of Los Angelos v. Tenvls, = 3t was held that a city

could eccademn property for o wublic etreet relylng solely on Civil

Code Section 1001 eod faction 12373, Heuce, although no appellete

decision on this question hoe been fourd, 1t soeme fairly olear that

subdivision (€Y of Saction 1230 1 ftself authoriuy for a publlc

L)

entity to exercler bhe power of emlnemt domsia to provide “byrcads.”
However, meny citiles tnd countlos are reluctant o ingtitute conderna-
tion proceciings to provide o “Yorpoad even though the beneflted

person ig willing to beay the cost of requlring and maintaining the

rO&d»QE

Appellate courts in Callfornia heve uot declded whether a private

person may maintain en aclion under Civil (Oode Section 1001 to acguire
private property for the sort of byroad described in subdivielon {6).23
Nevertheless, a series of cages has established the proposition that
such & byré&d is e prblic use,gu and the Californis Supreme Court held
in Linggl v. Garcvotti25 that = private individual msy meintain an

eminent dopmain proceeding ¢ provide o sewer conne rtion for a single
residence. Although landlocked property does not present the health

hazard present in the Lioggl cece, 1% is likely that Celifornis would

2
-, Em .
follow the hoidings in vumercus other states  and permit e private

pereon to acquire g hyrosd in an appropriste case.
Private corporstions bave asought unsuccessfully in two cages to

condemn access to land. In General Petroleum Corporaticn w. bes&nzf

the holder of an oil and gas nrospecting permit grantved by the state
. .26 .
unpder & 1921 ast™  Lrought an eminent domaln proceeding 1in the federal

court to acguire an easement over privete property from the highway

afn



to the place where it planmed 10 peoppect for oil. A demurrer Lo
‘the corporation’s 1&m@l#§nt e ceatmined,  The corveration contended
that the taking was & public use ruthorlzed both urder the 1921 act
and under “he Code of Oivil Procedure Scetlon 1238, The 1921 act
included s provicion givii@ the rizk* o emlneut domain to permitiees
to acqulre a right of way over private property, but the court held
thie provision vold as nobi embreced within the title of the act. An

slternative ground for the boldlng wes that the ccomplalnt did not

show that the taking was for a public purpose:

Nor ean sectiorn 1235, subd, 5, C.C.F. of Californis,
authorize the taking of private property for "roads * * *
for working mires,”" Subdivision 5: "By~roads leading from
highways tc residences, farms, mlnes, mllls, factories and
buildings for opersting machinery, or necessary to reach any
property usad for public purposes.” The plaintlff has no
working mines, nor any active irdustry, ror is it in any
sense within any of the provisions of this section, nor 1s
the property covered by the permit used or contemplated to
be used for a publiec purpose, nor carn the court assume &
public use or purpose where none is claimed, or none can be
regsonably deduced from conceded or established facts. Sher-
man v, Buick, 32 Csl. 201, 91 Am, Deo. 577, is not elucldating,
nor ig Monterey Cournty v, Tushing, 83 Cal, 507, 23 P. 700;
nor wWas this issue befdres the ecourt in County of Madera v,
Raymond Granite Co,, 139 Cal, 128, 72 P. 915, These cases
are clted because partievliarly reliied upon by the plaintiff,
A1l cases cited have been sxamined, but have not [glc ]
epplication,

Eminent domeln ecan only be invoked hecause the interest
of the public .is grester than the interest of the private
individual, and mey not be inveked by & private psrson for
private gain or advantsge. The plaintiff's permit prospecting
Tor oll snterpriss by reason thereof is speeulative and wholly
private, ard the private property may not be taken for a
private purpose. Clearly the cemplaint does not state &
cause of action; complainant does not show that 1t has legal
cepacity to maintain the action, nor that §§e taiting 1 for
& public purposs, [Enphasis in origiral.)

e



The meaning of this Iangeage 1v oot entirely clear. It 18
clear, however, “hat the court sonciuded thet fhe use ior which the

property was scught to be soguirew--prospoeiing Uov oli--was ot

one within any of the provizions o0 Deebios The court ey

have cverlosked the genersl zuthorization Lo condemn for "byroads™

of She langusge incloates that the court

in subsddvision (&7
aslsc way bave Lad iy ming uhe well-getanllshed propogition that
the mere fast that 1 parsicular vse iz listed in dection 3230 does
not mean that the use is a public use under the facte of & particu-
lar crau&:le.acl The court also seems to take the position that the
realdence, foarm, mine, mili, factory or bulldings for operating
machinery referred to in subdivision (6} mmst already be in
exigtence st the time acecess is sought to be condemmed. 'Thie line
of reasoning would rot apply to subdivision (4} which suthorizes

exercise of the power of eminent dcmein for "byronds" without any



tphion sueh as thst fousd in suidivision (6},
but the ecourt &id net refer i sudedlviedon (3}, The opinlon does
not eppesr absolutely te wrsnluwle s grisate person from taking

rionte pronevty For a oyresd dosesibed in subhddvisien (6), At
& ; = i

the same time, ths holding in the case would permit no aignifisant
application of the "byroad" authorization in sobdivizion (4),

31
In City of Zierra Madre v. Supericr Ccourt, a land developer

sought to meintain & procesding in the rame of the oity to aogulre
an access road to & planned subdivision in order to meet the require-
ments for subdivision spproval. As the oity had not authoriged the
proceading,lprohibition issued to prevent its prosecution., The
opinion does not irdieste whether the proceeding would have been
permitted had the developer brovght the sult in 1t~ om rame,

In addition o establishing that the byroad would be a "publilc
use" under the elreumstances of the narticular sase, the aondemng;

would also have to show *hat ths pronosed taking is "necsssary "

33

Reasoring from thfs pommon lav way of necesslty cases arnd the
Lingpd decision,%% seems sef'c to pradict that the ecourts would not
allow nondemnation 1f thers wore zny other reasorable slterpative
to the taking.

This survey cemchsirates ths unfertainty that now exists =5 to

whether property may be taken toc provide an secess road from an

established highway to the lamd of 2 vrivais persen. This uncertainty

~f -



should Lo elbairs e L any mevighoe of Ui dow ol sainent

Ceprtiper weasmreopialt o s weda dn this connegtiont

0% of Gascbtion 1279 of the

¢ Mayvoade” and subdivision (6}

s eidmAvated,  Thege provisinons

L B e . L.
statubory orovisions.

2. A steintesy provision should e snscted fo provide expressly
that eny public condemnor that acavires property for & publlc wee
may acguirs by emlneat Jomeln such additional  property as is
necsssary to provide acosss to property not taken which would
cthertise become lardleocked by the teking. It is fairly clear
that ths taking of property to provide access in this situation

e
would be held tc bs g publie use.Jh Although such a statute might
be limited to takings for Limlted access highweys, such & limitation
is not recommended., Since 1t is the taking by the comdemnor that
ereates the nesd for the access road, the condemnor should have
guthority to provide ncesss where this would bs the appropriate
mathod of mitigeting the adverse-aonseguences of the taking., Any
sttompted abuse could be prevented by finding that the taking for
the aocess rgad is not a publie use urder the facts of the partl-
cular e&sa,a e Celifarnis Supreme Court has recently taken
a very libaral position toward “exress condamnaticn"af ard a
significant benefit of the recommerded slatutory provision would

be alimiratiorn of the nsed for =zoess corndemnation in some

situations.



2, A procedare wimiiar ia gubetance Lo that geovided by

WA

former Dhrssls ool Code Zocticorns LLEH-1132 should be reersoted.

s | " Lo =g .
Trey pemntt Ced the county

heard of supervisoers to

dentred to uge b, ot oroguiced thet the ooet of qcguieition; esteabe

ilishment, zod meintaining

the resg he I;posed on the perscn or
persons prizavily benefited. Thie vrccedure claces the board of
supervisors in the pesition of determining whether the sccess road
shouid be eatablished. On the otlher hand, it imposes the costs

on the beneflted persons. If this type of procedure were adopled;
the statute should permit cities and other public entities concerned
with road work to utllize the procedure.

A vonvenient means of accomplishing this recommendation would
be to amend the Street Jpening Aet of 1962 { Street and Highways Code
Sectione BC0OG-BE4TY to meke clemr that byroads may be provided
pursuant o thet sct. The act appescs vo be the one most readily
gdaptable for the opsuipg of byroeds sinee it provides a complete and
satisfactory procedurs covering notice, legislative and Judlclial
review, compensation and assessment.

L, As an alternative io the preceding recommendstion, private
pergone might be authorized to condenn eesements that would be
dedicated to public use, be open to the public, snd provide ingress
and egress from private property €0 established roads. Such a
taking should be permitied only upon & showing of gtrict necessity
and not where the person bhes enother nethod of acoess, even though

the latter ig inconvenient. The burdan of meinteining the actess



road skould he imposed o the person seeking acczss. Many of the

other states sutherize che ase or the oower of enloent domeln.to

sation of land is

acguire propeviy for such purpiooE. 63
important, snd as o ctrict chowlng of necessity might adecustely
protect the condemnze, ‘nls may be one of the few lnstances in which
"private condemnation” would be Justified. It is posslble thot this
altermative would merely restate existing Califorminz law.

Senate Bl1l To. 18, introduced at the 1968 session of the
Californie Legislature but not enacted, dealt with this problem and

would have emscted the eubstance of items 1, 3, and 4 above.

10~



THE DECLARED PUBLIC USES
BYROADS AND WAYS OF RECESSITY
FOOTNCTES
Cal. Stats. 1895, ch. 98, §.1, p. 89.

It is interesting to trace the historical development of "byroads."

- In colonial times, statutes permitted individuals to condemn

privﬁte property for access roads for their private use. Ase
additional areas of the.q9untry were opened to settlement,
similar statutes were enacted. It was generally assumed that
these stut utes were valid until the 1840's and 1850's when.a
narrowing of the concept of public use occurred; in all but a
few states, the use of eminent domein 4o acquire land for
private roads for éhe exc}usive use of a few persons was held

& private use, In Californie and scme other states, the statutes
were elther construed or revised to permit the taking of lands

for sccess ¢pads only if the roads were open to public use. In a

" substantial number of states, constitutional provisions were

adcpted to permit the taking of private property by eminent

domain for access roads. E.g., Ala. Censt., Art. I, § 23 (2501); Ariz.
Conat., Art.IT, § 17 (1910); Colc. Const. Art. II, § 14 (1876});

Ga. Const., Art. I, § 2=301), para 1 (1877); Ill. Const, Art.

Iv, § 30 (1870); Kan. Const., Art. 12, § 4 (1859); La. Const.,

Art. III, § 37 (1921); Miss. Const., Art. 4, § 110 {1890); Mo.
Const. of 1945, Art. I, § 28 (1875); N.Y. Const.,Art. I, § 7,

subd, (c) (184E); Okla. Const. Art. II, § 23 (1907); Wash, Const,,
Art. I, § 16 (1889); Wyo. Censt., Art. 1, § 32 (1889), See slso
Fla. Const.,Art. XVI, § 29 (1885); Ore. Const.sArt. I, § 18 (1857).
The California Constitutional Convention did not consider such a
provision; only. a passing reference.vwas made in the debates

to this problem. II Debates and Proceedings of the Constituticnal

“la



Convention of the State of Cslifornia 1028 {1881} [1878-1879)
{Remarks of Mf. Shafter).

It hes been regognized in Celifornia snd elsewhere that the
teking of property Jor use as a public road iz a taking for a
public use, even though the‘road is used primerily to provide access
to the land of & single individual. E.g., Sherpen v. Buick, 32 Cal.

2kl (1867). 29A C.J.S. Emipent Domain § 3% (2965)("[T]ke principle

to be deduced from the cases bearing on the question seems to be
that if the roed, when laid out, is in fact a public roed, open to
all who may desire to use 1t, it is m public use, and valid, el-
though the road is primerily designed for the benefit of an
individuel, and althouéh the cost of laying out end mainteining such
road is borne in whole or in part by tﬁe petitioners therefor.”

{footnotes omitted]). Compare 26 Am. Jur.2d Buinent Domein § 47 (1966).

The historical development is treced in Nichols, The Meaning of

Public Use in the Law of Eminent Demain, 20 Boston U. L. Rev. 6135,

617-626 {1940). For an historical sccount in a particular state,

see Notes, 11 Ala. L. Rev. 182 (1958)(Alebame): 33 Ky. L. J. 129 (1944)
(Kentucky ).

Taylor v. Warnaky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362,
369, 36 Pac. 778, T80 {189h); Reese v. Borghi, 216 Cal. App.2d 32h,

30 Cal. Rptr. 868 (1963).

E.g., Mesmer v. Uharriet, 174 Cel. 110, 162 Pac. 104 (1916)
{partition); Reese v. Borghi, 216 Cal. App.2d 32k, 332-333, 30 Cal.
Rptr. 868, 673 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, b Cal.
Rptr. 293 (1960). See also Daywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A way of necessity continues only

-2



10.

A

go long as the necessity exlsts. See generally Msrtinelll v. Luis,

213 Cal. 183, 1 Pac. 980 (1931); Cessin v. Cole, 153 Cal. 677, 679,
96 Pac. 277, 278 {19C8).

1In addition, the showing of "necessity” required to acquire a byroad

by eminent domein may not be thé same as that required to establish

e comon law way af necessity. The common law right exists only in
cages of extreme necessity and not where the lanﬂéwner has snother
means of access even t#ough inconvenient. Marin County Hoep. Dist.

v. Cicurel, 154 Cal. App. 24 29%, 302, 316 P.2d 32, 37 {1957). BSee
also Smith v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 67k, 678
(2945). |

32 cal. 242 (1867).

Cal. Stats. 1861, Ch. 380, § 7, p. 392.

"[Tlhe legislature of this state . . . {1]n the plan devised by them

. . . have for the purpose of classificetion divided rcads into tpub-
lic and private,’ and provided how they mey be laid out and established
and how maintained. The former are to be laid out and mainteined at
the expense of the county or road district at large, and are therefore
called 'public.' The latt;r'at the expense of such persona as are
more eapecially end directly interested in them, and therefore called
‘private.' But the latter are as much public as the former, for any
one can travelr them who has oceasion--end no more can be said of the
former."‘ 32 Cal. et 253. See also 45 Ops. Cal. Atty. Gen. 98 (1965).
Cf. Brick v. Keim, 208 Cal. App.2d b499, 503-504, 25 Cal. Rptr. 321,
323-32h (1962).

32 Cel. &t 255-256.

See Code Commissioners' Note to subdivision (6y: “Subdivision

6 supersedes part of § 7 (State, 1861, p. 392), which prescribes

the mode for laying out privete roads. This clause has been drawn

to make it conformable to the decision in Sherman v. Builck, 32 Cal.
-3n



il.

13.
14,
15.
16.
17.
18.
19.

20.

2hl, 91 Am. Dec. 597." The same word--"byrcad"--was also used
in subdivision (&) of Section 1238.

fal. Stats. 1883, Ch. 10, p. 5. séction 2692 was held
constitutional. Monterey Couﬁty v. Cushing, 83 Ccal. 507,

23 Pac. 700 {1890); los Angeles County v. Reyes, 3 Cal.

Unrep. 775, 32 Pac. 233 (1893); lake County v.-Allman, 102
Cal. 432, 36 Pac. 767 (1895); County of Madera v. Raymond

G. Co., 139 Cal. 128, 72 Pac. 915 (1903).

Cal. Stats. 1913, Ch. 61, § 1, p. 62.

Cal. Stats. 1919, Ch. 73, § 1, p. 117.

Cal. Water Code § 15002, Cal. Stats. 1943, Ch. 368, p. 1895.
cel. Stats. 1949, Ch. 883, § 6, p. 1652.

Cal. Stats. 1949, ch. 883, §§ 1-5, p. 1652.

Cal. Stats. 1955, Ch. 1308, § 1, »p. 2374.

Cal. Stats. 1961, Ch. 1354, § 1, p. 3133.

Streets and Highways Code Sections 969.5 and 1160-1197 provide
8 procedure for the ilmprovement of s private easement or road-
way not aeccepted or mcceptable into the county highway system
but upon vwhich & permanent public easement is offered or a
privetely owned road where a right of way has been granted or
leased to the county for its own use or for the use of the
state or other public agency for public purposes, but these
sections do not authorize condemnation. As to expenditure

of public funds to maintain roads not accepted as county roads,
see US Ops. Cal..Atty. Cen. 98 (1965)..CL. City of Oakland v.
parker, 70 Cal. App. 295, 233.Pac. 68 (1924},

119 Cal. 164, 51 Pac. 34 (1897):

whia



2l. The mere fact that individuals have subscribed money or given
. & bond to a public entity to contribute towsrd the expense of
egtablishing a public road would not make the taking onz for
"private" use. E.g., Santa Ana v, Harlin, 99 Cal. 538, 541,
34 Pac. 22k, 226 (1893); City of Cakland v. Parker, 70 Cal.
App. 295, 233 Pac. 68 {1924).
22, But mee City of Cakland v. Parker, 7O Cal. App. 295, 233 Pac. 68

{1924).

23. reople v. Superior Court,
68 Ccal.2d ,65 Cal, Rptr. 342, 436.P.2d 3h2 (1968}, the
leading California cese on "excess condemnation,” the Brief
of Amicus Curiae in the Court of Appeal contended +that the
condemnor's rationale for the excess condernation--that the
remainder wculd be "landlockedEanas unsound

The condemnor's theory contains a fatal legal flaw.
That flaw is the failure to recognize that in California,
as & matter of law, there is nc such thing as & '"land-
locked" parcel.

Civil Code § 100l provides that any person may
exerclise the power of eminent domain without further
legislative action. - C.C.P. § 1238 lists the various
purposes for which such power may be used, including
the acquisition of acecess to e . highway.

An application of the above principle may be found
in Lingei v. Garovotti {1955} 45 Cal.2d 20 where a
private individuzl was permifted to condemn a sewer ease-
ment across his neighbor's land. . . .

It is, therefore, plain that just as Mr. Linggi did,
the Redonis {owners of remasinder] can condemn an ease-
ment of access to Parcel 9 [the remainder], across
neighboring land, 'The condemnor's "landlocked and
therefore worthless” parcel thecory therefore lacks
merit. [Brief of Amicus Curiae in Court of Appeel at

7-8.1
The Department of Public Works did not dispute the

possibility that the private owner could condemn & byroad,

-5



2k,
25.
26.

7.
28,
29.
30,
31,
3.
33.
34,
35.

but pointed out that no "jury would he favorably inclined
tovards the condemnor were it to legve s properity owner in such

a predicament.”

of Real Parties in Interest and Amicus Curiase Bricf, Court of

Appeal, at k.]

i+ iy - -

Bee cases cite& iﬁ ncte i1 supra.

45 cal.2d 20, 286 Pac, 15 (1955).

E.g., Komposh v, Powers, 75 Mont., k93, ohk Pac. 298 (1926),
Derryberry v. Beck, 153 Temn. 220, 290 S.W. 101 {1926),
State v, Superior Court, 15 “ash. 307, 250

Pac. 527 (1927). See also note 2 supra,

23 F.24 349 (1927).

Cal. Stats, 1921, Ch. 303, p. hoh:

23 F.24 st 350.

See discussion, Supra, at Po -

191 Cal. App,2d 587, 12 Cal. kptr. 836 (1961).

See discussion supra, at p. __

See note 5, Bupra.

Linggl v. Garovotti, 45 Cal.2d 20, 285 r.2d 15 {31955).
Department of Public Works v. Farina, 29 111.24 bk, 1§k

N.E.2¢ 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass.

- 304, 149 R.E,2a 225 {1958); May v. ohio Turnpike Comm,, 172

Ohio 8t. 555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director

of Highways, 172 Ohio §t. 567, 178 N,E.2d 923 (1962).

{Reply of Petiticner to Memorspdum in COpposition

U |

W-wr ramym.. T



36.

37.
38.

See People v. Superior Court, &€ fal.zd ; 65 Cal. Rptr. 3h2.

k36 p.2d 342 (19A8}.
<
The bill was amenaed after its intrcduetion so that it ..

would have amended Code of Civil Procedure Section 1238 to
delete "byroad" from subdivision (k) and to delete subdivision {6)

énﬁ would have added two ney sections to the Oode of Civil Pro-

cedure to read:

1236.8. Subject to the proviaiens of this title, the
right of eminent doraln may be exercised in behslf of the
following public uses:

The acguisition of an easement by the owner of private
property for which there is a strict necessity for an ense-
ment for access to a public road from such property. The
ecasement which may be taken shall afford the mest reasonable
access to the property for which the easement is taken con-
sistent with other uses of the burdened land and the location
of already established roads, and shall include the right to
install or have installed utility facilities therein. The
public shall be entitled, as of right, to use and enjoy the
easement which Is taken. The owner of the property for
which the easement i1g taken shall maintailn any such easement.

This section does not apply to lands of the state park
system as to which Section 5003.5 of the Public Resources
Code applies.

This secticn shall not be utilized for the acquisition
of a private or farm crossirg over a reilroad track, the
exclusive remedy of an owner of a landiocked parcel to acquire
8 private or farm crossing over such irack being that provided
in Section 7537 of the Public Utilities Code.

1238.9. 1In any case in which the state, & county, city,
public district or other public agency in this state exercisecs
the right of eminernt domain, additional property may be taken
in an amount reasonsbly neceseary to provide access to a
public road from any property which is not teken and for which
there is a strict necessity for an emsement of access to a
public road from such property. The easement which may be
taken shall afford the most reasonable access £o the property,
conslstent with other uses of the burdened land end the location
of already established rosds. The publie shall be entititled,
as of right, to use and evjov the easement which is taken. The
owner of the property for which the easement i5 taken shall
malntain any such easement,
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